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Dry Season Water Stress
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The 6 Basic Principles
The Constitutional Court begins outlining the 6 basic principles by elaborating: […] based on the above consideration, then, 
water commercialization must be strictly limited in an effort to preserve and sustain the availability of water for the nations’ 
life: 

1. […] water commercialization shall not impede, override, or even abolish people’s right to water because the land, the 
earth and water and the natural riches contained therein, in addition to that they shall be controlled by the State, should 
be exploited to the greatest benefit of the people;

2. [..] the state shall fulfill the people’s right to water. [As mentioned earlier] the access to water is a specific human right, 
then article 28 I (4) Constitution 1945 stipulates that “Protecting, advancing, upholding and the fulfilling human rights 
are the responsibility of the state, especially the government.”

3. […] we must pay attention to environmental conservation, since as the human rights Article 28H (1) of the Constitution, 
1945, states “Every person shall have the right to live in physical and spiritual prosperity, to have a home and to enjoy a 
good and healthy environment, and shall have the right to obtain health services”.

4. […] as a vital production sector, which controls the livelihood of the people […] must be controlled by the state (Based on 
Article 33 (3) of the Constitution, 1945) and water (according to Article 33 (3) of the Constitution, 1945) must be 
controlled by the state and shall be used to the greatest benefit of the people. Therefore, the supervision and the control 
by the state regarding water is absolute;

5. […] as a continuation of state control and since water controls the livelihood of the people then the primary priority on 
the commercialization of water is by State Owned Enterprises (BUMN) or Region-Owned Enterprises (BUMD);

6. In the event all the restrictions above have been fulfilled and there is an availability of water, the Government may 
grant permits to private enterprises to commercialize water based on strict requirements. 
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Part 1: The Strengths
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Strengths of The 6 Basic Principles
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No. Content Comments

1. […] water commercialization shall not impede, override, or even abolish 
people’s right to water;

Reinforces the duty to protect and 
respect

2. [..] the state shall fulfill the people’s right to water….. Reinforces the duty to fulfill

3. […] we must pay attention to environmental conservation…”. Highlights the importance of 
environmental conservation

4. […] …the supervision and the control by the state regarding water is 
absolute;

5. primary priority on the commercialization of water is by State Owned 
Enterprises (BUMN) or Region-Owned Enterprises (BUMD);

Manifestation of “controlled by the 
state” (dikuasai oleh negara)

6. In the event all the restrictions above have been fulfilled and there is an 
availability of water, the Government may grant permits to private 
enterprises to commercialize water based on strict requirements. 

Strengths: (i) reinforces human rights to water and environmental protection, (ii) offers guidance on allocation



Implementation 
of the 6 Basic 
Principles in 
Water Law’s 
Allocation 
Framework

10/13/2022 7

SME, Cooperatives

Principle 5

Principle 6

Source: AlAfghani MM, Susetyo B, AICEE Conference, 2022

Principle 1 &2

Principle 1 & 2

Principle 1 &2

Principle 4 
(State 
Control) 

SME, Cooperatives

What happens to 
Principle 3?
There is no explicit 
“environmental flow” 
regime under Water 
Law. Environmental 
needs are only “taken 
into account” when 
allocating water. See Art 
8(6) of the Water Law 



Part II: The Limitations
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Limitation 1
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Hendry, 2014

The 6 Basic Principles

Unclear Scope. 
Not Sufficiently Broad to Address the Water Sector

1. The 6 basic principles only addresses 
allocation, but is silent on other aspects of the 
water sector, such as pollution control

2. The 6 basic principle does not even address 
privatization and commercialization of water 
services (and possible conflict arising thereof)

3. The 6 basic principle appears to be limited to 
commercialization (=commercial water use?) 
but not to water governance as a whole

Is it allowed or prohibited by the constitution?



Limitation 2: Neglect Towards Efficiency

Definitions

Theoretical: 

“…maximum economic output from 
the use a scarce input”

Practical: 

“water should be allocated from 
lower to higher productive uses”

13/10/2022 10

Source: PJT 2 Annual Report, 2020
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